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STATE OF RIIODE ISLAND AND PROVIDENCE rLANTADONS

;;:~\:UI'L,
PROVlDENCE,SC ~\ SUPERIOR COURT
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RHODE ISLAND LABORERS'
DISTRICT COUNCIL ON BEHAl.,F
OF ITS LOCAL 808

C.A. No. 91-3841

RHODE ISLAND STATE LABOR
RELATIONS BOARD _ad RIIODE
ISI...AND ECONOMIC DEVELOPMENT
CORPORAnON

DE_CISION
~

("~LIF_TON. J. Before tile Court i! an appeal by th~ Rhode Island Laborers' I>istrict Council on

bchnlf of its Local 808 (lJnion) from a decision o{ the Rhode 'sland Slntc Labor Relations Board

(Board), finding that the Union had failed to prove by a preponderftJlce of dIe evidence thAt two

bargaining units it proposed to tile Board were Appropriate. Jll1'i~dictiQn i.< pursuant 'to O.L. 1956

§ 42.35.15

Fa<:tsaravel

TI1c UIUQn, on behalf of certain employees of the RI)ode 1,1ai)d Econolnic Development

Council (EDC), filed two "Petitions by hIJlrloyees for Investigation and Certification of

Rcpresel1tAlives" (retition~) with tIle Board ll1e first Petition (E~ .1589) was filed 011 May 6,

1996. In this Pctitioll, the Union SQugbl to repre$e11t twenty-two (22) employees of the HDC.'
~- -.-'- - .
, Publicily Specialist, Assistant l'ublicity SJ~i8Iisl, Tolttism Infom\stion Assistant, Program

Administrator, Principal Clerk Typist, ReseaJ.ch Analyst, Rcsearch Specialist, Technical
Peamilting Specialist, Administrative Assistant, Sccretary, Fcderal Procurement Adn1inistra~or,
Fiscal Clerk. Finaa_cial Secretary, Fiscal Admil1isLratjv~ Manager, Assistant Controller, General
Secretary. Switchboard Operalors and Gcncral Msil1tenNlce ftJ}d all non-managerial personnel
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The Board conductcd an il\vestigation on May 15. 1996. whicll verified ~,le employees'

signahtres submitted with tile Petition. During tJle investigfttion, the Virion informed the Board
-

din' it sought to represent three (3) more employees, for 8 total of twenty-five (25) employccs in

two locRtions. 1nereafter. thc UniOll SUbnliUcd ftlt Amended Petition in which it clarified the

locations sought and the specific job titles to be included.1 The signature cards submitted with

the Amend~.d Petition were verified by tile Board arid were of sufficient n,unber.

On June 3. 1996. 811 infonnaJ hearing was held to.detennille whether the Uluon and the

EDC could ftgr~ to a COllSen( election. The EOC ..objccted to tI)C proposed barg8ilung unit;

therefore. tile RlaUer was schcduJed for It fO111181 hC1I.flllg.

On August 7. 1996, the Union filed 1\ second "Petition for Investigation wllh Certification
~

of Rcpresclltalive" (EE 3593) in wluch the Uluon sought to represent fifteen. (1 S) EDC

employees located at tile EDC's Quonsct Repeir and Maintcnance Facility,' ll1e Board

.. ' __0-

included under the Act. .
1 These i..chlded the following employees employed at the EDC's Pl.ovidcJ)Cc office and the
following employees elnpJoyed by the I~I>C at thc WeJoolllc Center in RiclU11ond:
Administrative AssistRllt, Assistant Conn-oller, Custollier Service Receptiollistt Assislaut
Publicity Spcciftlist) Clerk) financial Secretary, Federal P[ocW"t'.ment AdnwJiSlrator, Flseal
Administrative Marlager, Fiscal Clc~k, General Mftl..tenance Persoll, Progr81n AdmilustJ"ator,
Publicity Specialist, Research Analyst, Research Specialist, Secrcw'ies. Technical Pcnuitting
SpcclaJist and Principal Clerk. Typist. Excluding elnployces workllJ8 for the R.I. Port Authority,
Quonset Point Fftcility and the following ('.nlployees working within the Providence Facility and
Welcome Centers: Accounts Representative, Chief l'lanner, Comnlunlcators CoOrdUl&tor.
Cu5torller Service Reccptionist, Director of Business Development, Director Marketing,
Coumtunication!, Film Director, Financial Analyst) Network MlUlsgert Office Managcrs, Project
Coordinator, Progmn Dircctor. Rcscarch Manager, Sports Council Director. Wclcome Center
Manager, all employee~ workjng for the Executive Director to ill;cJude: Deputy Director,
Associatc Deputy Director, Legal Cowtsel. Executive Assistarlt, Executive Secretary,
Co..fidential Secretary and N\Y employee excluded by law.
, Tbesc ilJcluded tile following eJnployees: Senior Tecrulician, Foremen. Mechanic. Tcchnician,
GM-2, Jlu1l8te Supervisor. Laborer, OM-l and Systems Operator Ctllployed at QuOJ1Set Repair
and Mftjntenance facility and the QUO"sC't Water Deportment, excluding all employees presently
represented by Rnotller labor orgaNmtion.
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COllducted CU1 u1vestigation on Augu$t 15. 1996, 8Jld verified thc signatures s"b~jtted with the

Petition. The EDC objected to bod\ pelitionst EE 3589 and EE 3593, on the groWlds that the two
-

proposed bSfQ8UU11g Ul1its were inepJ.')roprjate and tJlat olle unit of all eligible employees under

the Act would be a more appropriate t'Jut.

An informal hearing wa.~ held on October 22, 1996. At tlmt hearing, the Union and HDC
.' ..

agreed that both Pctitio..." EE 3589 and BE 3593. could be furml\lly hc8l'd at the S8n1e til'1C. A

fom1ftl hearing was held by lite Board on Fcbf\aafY 2S. 1991.

On July 8, 1997, tilt Doftrd issued a written decision, finding that the Union had failed to

prove by a (air preponderan~e o( the evidence that ilie proposed bargaining units were

apPl'opriote. 1ne Union's petitions were disnlissed without prcj\ldjce. The Union timely filed the
,

instant 8ppcal on April J ~J 1999.

Exhaustion of AdoJlnl,trotive Re!!~dies

At tJle outset, the EDC argucs tJ\at tIle Union is not entitlcd to judicial review pursuant to

R.I.G.L. § 42-35-1 S. as: die tTnion has not exhausted its a&.luIlistrative rclnedics. The EDC

alleges that tllC Bom'd's dismissal of the Petition without prejudico"'evidences the lack of

exhaustion,
,

Pursuant to R.I.O.t. § 42-)5-15, any (pN1y) who 113$ cxhausted all: administJ;8live
, -.

rcmcdics available to (it) within tl1e Agency. N1d who is aggrieved by a final order in a conte~ted

ca.sc is entitled to judicial review. Furthenuore, a plaintiff aggrieved by an agency action must

first exJJ8ust Jus or her administrative remedies bef~re bringing ft clahu before (&he Superior
. .

COlu1J. Durlts v. Sundlun. 617 A.2d 114, 16 (R. 1992).

l3efore this Cowt is the Decision and Order of tile Board, in which the Board found that

"tIle [UluonJ bas failed to prove by a Cair preponderance of the evidence tllftt the proposed
-3-



bargaining unit is an appropriate bargaining unit," (Decl$ion and Older at S), ThcreaRer. the

Board in its Order denied tlJe petition and dismisscd it without prejudice.

In Ute civil context, on a defend8Jlt's molion for sunlffiRry judgment clainling plaintiffs'

failure to exhaust administrative remedies. a Superior Court's "diSIlU$sing tile complaint without

prejudice to plaintiff's Iftter refiling of the actio. a after ex.ha'istion of hjs administrative remedies"

did c:on,ritute an appeAlable futal ordt'or. ~ Aln1eid~ v. Plast~rs' Nld Cemc.,t MasoN' Local 4Q

Pension Fy!!~. 122 A.2d 257 (R.I. 1998). 1110 ~!meida oourt fw1l1er noted "when, as here it is

~till possible for ft plaintiff to .geck administrative reJief for tlte clanns he or she i9 making,

dismissal without prejudice is f3vored." ~ 3t 259 However. the Court in TaWIl of Caventlx v.

Hick2fV Rid2.c CamD2fOund. lI.c.. 111 R.. 716. 72St 306 A.2d 824, 829 (1913), cited in
,

~!meid.. recognized tJ~t some disnussaJs witllO\lt prejudice are final orders for pwposes of

appeal. For cxample. orders witllollt prejudjc~ that do not "dispose fi.nslly of the. rights of the

[party)" are not appealable. !own of CoventrY. 111 R.J. at 726. JOG A.2d at 829.

The final order role has been "pplied in the labor colrtext ftS well. The Sixth Circuit has

held that thc NatioJlal Labor Relations Board's ordcr of a lIe'W electioJ!rwhich was held not to be

'u.s. ElectriC81 Motors v. NLRB. 722 F.2d 315a final order, wa., lIot reviewabJe by tile court.

(6th Cir. 1983) In it, d~i$ion, the court in U.S. Elecuical. quoting ProCessor Gomlan's 1t1lie

Basic Text on Labor Law," wluch provided 1118t a board's detennu18Lion of the appropriate

bargaining wut in a representation case was not directly reviewable by the court. ~ at 49. In

Barrine.ton SCllOOJ Con1D1. v, Labor ReJ. Bd., 608 A.2d 1126. 1132 (R.I. J992), our Suprenle

Court rcc.ognjzed that a certification order precludes "furll}er opportunity for tl)e party to

vindicate its rights in tile administrative process itself." ~ at 113 J. Accordulgly. the Barwuiton

Court held tl18t "811 order certifying the results of 8 representation election is . final order." ~
-4-
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Ilowever. tile Court distinguished certification orders from "prior objections or. 811 aggrieved

party to the process of resotvjng a representation colltroversy," which may come in the,fomt of

determining the req...isite nlunber of eulployee Sigllat..res. the con..posidon of bargaining units.

the eligibility of employees to vote, etc. 1bese conuoversies Inay become moot by a subsequent

eJection ft(ld thus are not final orders hrunediately reviewable by the court. Acc:ordmgly. the

Board's refusal here Co detcnnll)e the appropriate bargaining \uut would not be a final order

wananling judicial review.

Here. the Board's dismissal without prejudice ilnplicitly recognius tllat the Union could

return 10 the Board with the Petition and "minimally sufficient infonnation. evidctlc.e or

testimony for the Board to make an infom1ed decision concenwlg the appropriateness of the wut
~

it seeks to represent." Decision and Order at 4 The Board filrther ackJ)owledged that it (could

not) anakc a dctennirultioll at this tin\e as to the apprClpriatcnes! of the unit." M:. The Decision

and Order specifically declines to roue 8 fl.1al detem1infttion and affinufttlvely prc.servcs the

,
Uluon's right to resubmit a petition. Thus. the Union has not exhausted iu administrative

remedies. the p\trsuit of which are clcarly not futile, the instant maUe:r-Jaclcs the requisite finality

necessary for rcview pw'suant to G.t. § 42.35- t5
I

Accordingly. tJus Court lacks jurisdiction to review this mattcr.
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